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OCRDER ON JO NT OFFER FOR SETTLEMENT AND JO NT OFFER FOR
PARTI AL SETTLEMENT

. | NTRCDUCTI ON

On February 10, 1993, Boston Edi son Conpany ("BECo" or
"Conpany") filed with the Department of Public Uilities
("Departnent") a request for approval: (1) to invest up to $45
mllion in a wholly owed non-utility subsidiary, Boston Energy
Technol ogy Goup, Inc. ("BETG') to invest in ventures in
(a) Demand- Si de Managenent ("DSM'), (b) the electric vehicle
i ndustry, and (c) electric generation, pursuant to GL. c. 164,
8§ 17A; (2) to enter into a Tax Sharing Agreenment with BETG
pursuant to G L. c. 164, 88 17A and 94B; and (3) to enter into a
Managenent Services Agreenent with BETG pursuant to G L. c. 164,
§ 94B.

The Attorney General of the Commonwealth ("Attorney
General ") intervened pursuant to G L. c¢c. 12, § 11E. The
Coalition of Non-Utility Generators ("CONUG') petitioned for and
was denied | eave to intervene. CONUG was granted limted
partici pant status. The Town of Readi ng Muni ci pal Light
Departnment ("RM.D') petitioned for and was granted |l eave to
i ntervene | ate.

On April 16, 1993, the Departnent conducted a technical
session on the Conmpany's filing. Pursuant to notice duly issued,
two days of hearings were held at the offices of the Departnent,
begi nning on April 26, 1993 and ending on April 28, 1993.

I n support of its petition, the Conpany sponsored the
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testinony of three witnesses: Thomas J. May, executive vice
presi dent of BECo; Philippe Frangul es, departnent manager of
busi ness pl anni ng for BECo; and Joseph G Passaggi o, incone tax
manager for BECo.

The evidentiary record includes 12 exhibits submtted by the
Company, 19 exhibits submtted by the Departnent, and 15
responses to record requests issued by the Departnent and the
At t orney General .

On May 14, 1993, BECo and RMLD filed with the Departnent a
Joint Motion to Approve a Settlenent Agreenment ("RM.D
Settlenment”). On May 20, 1993, BECo, CONUG and the Attorney
General filed with the Departnent a Joint Mtion for Approval of
a Partial Settlenent ("Partial Settlenment”). On June 3, 1993,
BECo and RMLD filed with the Departnment an Amended Joi nt Modtion
for Approval of the Settlenent, which provided for an extension
from June 10, 1993 until June 18, 1993 for issuance of a
Departnment decision on the RMLD Settlenent. Also, on June 3,
1993, BECo, the Attorney General, and CONUG filed with the
Department an Anended Joint Mtion for Approval of the Parti al
Settl enent, which provided for an extension from June 10, 1993
until June 18, 1993 for issuance of a Departnent decision on the

Partial Settlenent.
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1. THE COVPANY' S PROPOSAL

A | nvest nent in Boston Energy Technol ogy G oup, |nc.

1. Overvi ew

The Conpany proposes to invest up to $45 million in BETG
This |l evel of investnent represents 4.3 percent of BECo's total
equityl and 1.4 percent of the Conpany's total assets
(Exh. BE-1, at 19). BECo stated that, of the total proposed
i nvestnent, the |argest anount nost |ikely would be invested in
DSM services, with relatively smaller anpunts invested in
electric vehicles and electric generation servicesifd.). The
Conpany stated that the requested anmount of $45 million is
necessary to provide the Conpany with sufficient flexibility to
t ake advantage of investnent opportunities as they arise w thout
requi ring pi eceneal approval through repeated applications to the
Department (id. at 19-20).

The Conpany represented that it is seeking to expand its
busi ness activities in order to provide long termbenefits for
both the Conpany and its custonersi(d. at 3). The Conpany
asserted that, since the electric utility business has reached a
mature state, future growh in power sales will be nodest, at
best (id.). 1In order to assure the Conpany's financial strength,
to attract quality enpl oyees, and to remain attractive to

i nvestors, the Conpany stated that it nust devel op new busi ness

1 Total equity is defined by the Conpany as conmon st ock,
preferred stock, and retalned earnings (Exh. BE-1, at 19).
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opportunities with good growth potential id.).

a. Demand- Si de Managenent Servi ces

The Conpany proposes that BETG devel op a partnership with an
experi enced DSM servi ces devel oper to provi de performance- based
DSM neasures to other electric utilitiesid. at 8). BECo stated
t hat the partnership woul d conbi ne BECo' s existing anal ytical
expertise in the DSM area wth the operational structure of a
partner conpany that possesses proven performance ability
(id. at 9). BECo stated that this partnership could take the
formof (1) the outright purchase of a DSM servi ces devel oper,
(2) the acquisition of a mnority interest in a DSM servi ces
devel oper, or (3) the establishnment of a joint venture with a DSM
servi ces devel oper

The Conpany al so stated that a second potential area of
activity in DSM services would be to provide consulting services
to utilities seeking to devel op an entire DSM program or to end
users of power seeking assistance with DSMinstallationsi d.).

The Conmpany stated that since BETG m ght engage in activities in
several discrete areas, it would consider establishing separate
corporate entities to carry out these activitiesif. at 9-10).

b. El ectric Vehicles

The Conpany stated that the primary focus of BETG s efforts
associated with electric vehicles would be on the distribution of
el ectric vehicle charging equipnent in a defined geographic area

(id. at 14). During the course of the instant proceedings, BECo
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executed an agreenment with General Mdtors Hughes El ectronics
("Hughes") which provides that BECo shall be the exclusive

di stributor in New England, New York, New Jersey, and

Pennsyl vani a of electric vehicle charging systens manufactured by
Hughes (Exh. DPU-1). As part of this agreenent, BECo woul d
install and maintain the Hughes charging systensifl.). In
addition to its primary focus on the distribution of charging
equi prrent, BECo stated that BETG woul d consi der opportunities in
el ectric vehicle consulting services, the electric vehicle
conversion market, and the electrification of mass transit

(Exh. BE-1, at 16-17).

C. El ectric Generation Services

The third business activity that BECo proposes for BETGis
t he provision of consulting and operational services to owners of
electric power plants (d. at 17). Specifically, BECo proposes
t hat BETG woul d provi de services such as advice on fuel
pur chasi ng, advice on the whol esal e marketing of electric power,
and the operation of third party power plantsif.). The Conpany
stated that it does not foresee BETG itself undertaking the
construction of new power plantsi(d. at 18). However, the
Conpany stated that if a suitable opportunity presented itself,
BETG coul d acquire an equity interest in a new generation project
undertaken by a third party (d.). The Conpany stated that, at
present, if BETG were to acquire an interest in a generating

plant, it would not sell the power from such plant to BECo; the
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Conpany al so stated that it is not seeking approval for this type
of sale through its application in this caseif.).

B. Tax Sharing Agreenent with BETG

The Conpany is al so seeki ng approval of a tax sharing
agreenment between itself and BETG (Exh. BE-1, at 27). The
Conmpany stated that the provisions of the tax sharing agreenent
are the sane as those provisions approved by the Departnment in
connection with the Conpany's existing subsidiary, Harbor
El ectric Energy Company ("Harbor Electric")i@d.). The Conpany
stated that the tax sharing agreenent between BECo and Har bor
El ectric was designed as a master agreenment under which
subsequent affiliates would operatei(d. at 28). According to
BECo, the tax sharing agreenent provides that, each year, the
Conmpany's subsidiaries calculate their owm tax on a stand-al one
basis, with certain adjustnents, using the marginal tax rate
(id.). Each of the subsidiaries is then required to pay to the
Conpany its separate tax liability, if anyid.). In the event
that a subsidiary generates a | oss or other tax benefit that is
utilized by the Conpany on its consolidated i ncone tax return,

t he Conpany would pay to the subsidiary the value of such tax
benefits (id.). The Conpany expl ai ned that paynents of anmounts
due under the tax sharing agreenent may be made in cash or sinply
may be accounted for on the books of account between the Conpany
and the subsidiary (d.). The Conpany stated that in this event,

such accounts likely would be consi dered advances and therefore
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woul d require approval of the Departnment under
Section 17A (id.). The Conpany, therefore, requests approval to
make such advances to reflect anmounts that nmay be payabl e under
t he tax sharing agreenent (d.).

C. Managenent Services Agreenent with BETG

The Conpany stated that enployees of BECo may serve BETG in
various capacities for limted periods of time (Exh. BE-1,
at 25). The Conpany al so stated that BETG may use the services
of BECo (id.). According to BECo, BETG would pay a nmarket rate
for any such use of BECo personnel or services under the terns of
t he managenent services agreenent i(d.; Exh. BE-7). The Conpany
stated that, in general, the managenent services agreenent
provides for the identification of, and paynent for, all services
provi ded by BECo to BETG (Exh. BE-1, at 26). According to this
agreenent, BECo enpl oyees woul d keep track of any tinme spent on
perform ng services for BETGid.). The cost of this time spent,
i ncludi ng over head expenses, would be charged to BET@d.). The
Conpany stated that a conprehensive study of the total cost rate
t hat shoul d be charged to the subsidiary al ready has been
performed for the Conpany by an independent consulting firm
(id.). According to the managenent services agreenent, BETGis
not obligated to obtain all of its managenent services from BECo
(Exh. BE-7, at 2). The nanagenent services agreenent provides
for an arbitration process for dispute resolution, and requires

90 days' notice for either party to termnate the agreenent
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(id. at 3-4).
[11. THE PROPOSED SETTLEMENTS
A. RMD Settl enent

By its terns, the RMLD Settlenment is intended to resol ve al
i ssues between BECo and RMLD relating to the Conpany's proposal .
The RMLD Settlenment provides that RMLD will not oppose BECo's
proposal to invest up to $45 million in BETG and to enter into a
Tax Sharing Agreenent and a Managenment Services Agreement with
BETG (RMLD Settlenent, Article 1, 8§ 1).

The RMLD Settlenment further provides that approval of the
Conpany's petition does not constitute Departnent approval of the
transfer fromBECo to BETG of any existing BECo generation
facilities or entitlenents, and that any such transfer that may
be sought in the future will be subject to a future filing with
t he Departnment by BECo, with prior notice provided to RML.D and
the Attorney Genera
(id., Article 2, §8 1).

The RMLD Settlenment further provides that approval of the
Conpany's petition does not constitute Departnent approval of any
future non-utility generator power sales by BETG to BECo
(id., Article 2, 8 2 ). |If the Conpany were to propose such
sales, the RWMLD Settlenent provides that these sales would be
subject to the statutory and regul atory requirements existing at
that tinme, and that the Conpany woul d be required to provide

prior notice to RMLD and the Attorney General of any such
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proposed sales (d.).

Finally, RWMLD Settlenent provides that the Conpany is not
seeking authority, nor does it have any intent, to sell or supply
el ectric power for the operation of electric vehicle charging
equi pment to any custoners, including BETG except to those
custoners that BECo is otherw se authorized to serve as an
electric utility (d., Article 2, § 3).

BECo and RMLD have set a deadline of June 18, 1993 for
Departnment action on the RVMLD Settl enent (Anended Joint Mdtion
for Approval of Settlenent).

B. Partial Settl enent

The Partial Settlenent filed by BECo, the Attorney General,
and CONUG is intended to term nate the proceedings with respect
to all issues before the Departnent except the Tax Sharing
Agreenent (Partial Settlement at 1).

Article 1 of the Partial Settlenent provides that the
Attorney General and CONUG do not oppose the Conpany's investnent
of up to $45 nmillion in BETG or the proposed Managenent Services
Agreenent with BETG Article 1 further provides that BECo, the
Attorney General, and CONUG will brief the issue of the Tax
Sharing Agreenment for a |later decision by the Departnent.

Article 2 of the Partial Settlenment provides that for the
next seven years, unless the Departnment orders otherw se after
noti ce and hearing, the Conpany will use the allocation

nmet hodol ogy described in the Conpany's filing, nodified to
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reflect allocations of enployee tine and joint plant costs
bet ween BECo and BETG

Article 3 of the Partial Settlenment provides that, in order
to facilitate future Departnent review of cost allocation issues,
BECo will maintain the follow ng record-keeping practices:

(1) when the Conpany charges BETG a rate for goods or services
that is | ower than the Conpany's full enbedded costs, the Conmpany
will record reasonable offers fromthird parties to provide |like
goods or services at market prices, and will maintain records
conparing each rate to the Conpany's margi nal cost of providing
such goods or services; (2) the Conpany will record different tax
el ections made for each business, and the reasons for said

el ections; (3) the Conpany will record allocation fornul ae used
for each central service departnent, and the reasons for any
change in said formulas; and (4) the Conpany will record the
provi sion of any goods or services by BETG to the Conpany, and
the costs and market val ue of said goods and services.

Article 4 of Partial Settlenment provides that BECo, the
Attorney General, and CONUG have agreed that the issue of
appropriate paynment, if any, for any experienced BECo enpl oyee
who transfers to BETG or spends the majority of his or her tine
in a year on BETG matters, may be reviewed by the Departnent in
t he context of general rate proceedi ngs.

In Article 5 of the Partial Settlenment, BECo agrees that, in

t he absence of prior witten approval by the Departnent under
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GL. c. 164 § 94B or other applicable statutory or regul atory
provi sions, the Conpany will not make any purchases of goods and
services from BETG i n excess of $100,000, and it will not make
any purchases of goods and services that are now utility
operations, including, but not limted to, DSM generating pl ant
operations, or the sale or production of electricity,
irrespective of the dollar ambunt of said purchases.

Article 6 of the Partial Settlenent provides that the
special conditions set out in Article 2 of the RVMLD Sett!| enent
are incorporated in the Partial Settlenent.

Article 7 of the Partial Settlenent provides that,
notw t hstandi ng the continuation of this docket to address the
Tax Sharing Agreement, the Conpany wi |l be authorized to organize
and invest in BETG and to execute the Managenent Services
Agreenment, consistent with the terns of the Partial Settlenent.

BECo, the Attorney Ceneral and CONUG have set a deadline of
June 18, 1993 for Departnent action on the Partial Settl enent
(Anended Joint Modtion for Approval of Partial Settlenent).

V. STANDARD OF REVI EW

A. I ntroduction

I n assessing the reasonabl eness of an offer of settlenent,
t he Departnment nust review the entire record as presented in the
Company's filing and other record evidence to ensure that the
settlement is consistent wth the public interestSee

Massachusetts Electric Conpany D.P.U. 92-217, at 7 (1993);
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Bost on Edi son Conpany D.P.U. 91-233, at 5 (1992);Wstern

Massachusetts Electric Conpany D.P.U. 92-13, at 7 (1992).
B. GL. c. 164, 8§ 17A

BECo filed its petition for approval to invest up to $45
mllionin a non-utility subsidiary and for approval of its Tax
Sharing Agreenent pursuant to G L. c. 164 § 17A which provi des
in relevant part:

No gas or electric conpany shall, except in accordance with
such rules and regulations as the [D]epartnent shall from
time to time prescribe, loan its funds to, guarantee or
endorse the indebtedness of, or invest its funds in the
stocks, bonds, certificates of participation or other
securities of any corporation, association or trust unless
said | oan, guaranty or endorsenent, or investnent is
approved in witing by the [D]epartnent.

In Bay State Gas Conpany D.P.U. 19886 (1979)

("Bay State I"), the Departnent noted that no explicit standard
of reviewis provided by Section 17A, or in a judicial or
adm ni strative construction of the statute.

The Departnment, however, has recogni zed that the primry
pur pose of Section 17A is to protect ratepayers by assuring a
utility's stable financial conditior

In Bay State |, the Departnent also noted that in

keeping with the Suprene Judicial Court's interpretation of [G L.

2 G L. c. 164 §8 17Ais referred to herein as "Section 17A."

See, St. 1954, c. 95, § 1; "Recommendations of the
Departnment of Public Uilities to the General Court," House
Docunent No. 53, Massachusetts House of Representatives
Legi sl ative Docunents at 2 (1954); E. Gadsbyl Annual

Survey of Massachusetts Law Boston Col | ege at 182 (1954).
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C. 164,] Section 14, we believe that inplicit in the statutory
framework in which Section 17A is found is that a proposed
i nvest nent must be consistent with the public interest..."

I n Boston Edi son Conpany D.P.U. 850 (1983)

("Boston Edisort), the Departnent further defined the paraneters

of a Section 17A proposal which is "consistent with the public
interest”:

The General Court did not, in our view, intend that
proposals be held "inconsistent”™ with the public interest
nerely because a fair assessnent of the relevant factors
recogni zes that both beneficial and negative aspects nay
attend those proposals. Consequently, even if a particular
proposal has negative aspects, we will find that such a
proposal is consistent wth the public interest if, upon
consideration of all its significant aspects viewed as a
whol e, the public interest Is at |east as well served by
approval of the proposal as by its denial.

In Bay State Gas Conpany D.P.U. 91-165 (1992)

("Bay State I1"), the Departnent reaffirmed the standard of

review articul ated i nBoston Edi son that proposals filed under

Section 17A nust be consistent with the public interest, and that
they neet this standard if, upon consideration of all of the
significant aspects of a proposal, the public is at |east as well
served by approval of a proposal as by its denial.

In Bay State Il, at 7, the Departnent further noted that the

application of the consistency standard in a Section 17A case is
based on the totality of what can be achi eved by the proposal
rather than a determ nation of any single gain which m ght be
derived fromthe proposed transactions.

The Departnment al so found that the consistency standard best
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accommpdates the Departnent's interest in protecting the

utility's ratepayers fromthe adverse effects of unwarranted
Section 17A transactions and a utility's interest in having
flexibility in a changing marketplace to neet the long-term

obj ectives of its ratepayers and sharehol ders. Bay State |1,

at 7.

Finally, inBay State |II, the Departnent articul ated sone

of the factors which should be considered in eval uating Section
17A petitions. These include:

the nature and conplexity of the proposal, the relationship
of the parties involved 1 n the underlying transaction, the
use of funds associated with the proposal, the risks and
uncertainties associated with the proposal, the extent of
the regul atory oversight on the parties involved in the
underlying transaction, and the existence of safeguards to
ensure the financial stability of the utility.

Consistent with theBay State Il analysis, and with the

protection of the public interest under Section 17A, the
Departnment finds that, at a mininum it is appropriate to exam ne
the followi ng factors when a utililty proposes to invest in a
subsi di ary under Section 17A: (1) the nexus between the proposed
subsidiary and the conpany's core business; (2) the conpany's
proposed i nvestnent and its total investnment in subsidiaries as a
percentage of the conpany's total equity; and (3) the nethods
enpl oyed in the conpany's accounting systemto protect the
utility's ratepayers from cross-subsidization of a proposed
subsidiary by the utility.

Accordingly, the Departnent will approve a proposed
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i nvestnent in a subsidiary under Section 17A if, upon
consideration of all its significant aspects viewed as a whol e,
and after evaluating the above factors, at a mninmm the
Departnent finds that the investnent is consistent with the
public interest. 1d. at 8.

C GL. c. 164, § 94B

BECo filed its petition for approval of a Tax Sharing
Agreenent and a Managenent Services Agreenent pursuant to
G L. c. 164 § 94B* which provides in pertinent part:

No gas or electric conpany shall, wthout the approval of

the [D] epartnment, hereafter enter into a contract with a

conpany related to it as an affiliated conpany, as defined

in section eighty-five, covering a period in excess of one
year, by virtue of which any conpensation is to be paid by
the said gas or electric conpany in whole or in part for
services rendered by said affiliated conpany. ..

The statute does not set forth an explicit standard of
review and, therefore, Departnent case precedent provides the
basis for review ng Section 94B proposal s.

In evaluating Section 94B proposals, the Departnent requires
utilities to denonstrate that (1) the proposal provides a
reasonabl e nethod of allocating liabilities and benefits between
autility conpany and its affiliate, and (2) the nethods enpl oyed
in structuring the proposal are sufficient to protect the
interests of a utility conpany's ratepayers. Harbor Electric &

Bost on Edi son Conpany D.P.U. 90-288-A (1991); Harbor Electric &

Bost on Edi son Conpany D.P.U. 90-288 (1991).

4 G L. c. 164 8 94Bis referred to herein as "Section 94B."
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In review ng a managenent services agreenent under this
standard, the Departnent, at a mninmum exan nes whet her the
accounti ng met hodol ogi es provided in the agreenent adequately
ensure that the utility's ratepayers are not subsidizing the
subsi diary's operations, and that the provisions of the agreenent
are sufficient to mnimze a utility's liabilities and ratepayer
exposure with respect to the subsidiary' s operations.

V. ANALYSI S AND FI NDI NGS

The Departnment has evaluated fully the potential inpact of
the RMLD Settlemenf and the Partial Settlement (collectively,
"the Settlements") under the above standards, in light of the
Conmpany's petition, the Conpany's responses to the Departnent's
di scovery, and the testinony, exhibits, and responses to record
requests presented at the hearings. The Departnent notes that

the Settlenments represent agreenents anong a broad range of

> The Departnent notes that at the tinme BECo and RMLD fil ed
the Partial Settlenent, RMLD had not been granted | eave to
intervene in the case. This procedure is inappropriate.
The Departnment expects that any party to a future settl enent
agreenment will have established its status as a limted
participant or intervenor prior to filing a settlenment with
the Departnment. Further, we are not convinced that RMLD s
concerns could not have been addressed by BECo and RWMLD
wi thout resorting to the filing of a settlenent agreenent.
Wil e the Departnment understands that petitioners often can
accommpdat e the concerns and questions of potential
i ntervenors through di scussions and/ or agreenents nade
outside of a formal adjudicatory proceeding, these types of
di scussions need not result in settlenment agreenents
requi ring Departnment approval. Here, BECo m ght have been
abl e to accommopdate RMLD s concerns by anending its petition
or otherwse clarifying its intent in this case. In this
manner, BECo and RMLD coul d have saved thensel ves and the
Depart ment unnecessary tinme and costs.
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interests, including those representing consuner and nuni ci pal
concerns.

Since the special conditions of Article 2 of the RWD
Settlenent are incorporated in the Partial Settlenent, the
Departnent's findings will focus on the elenents of the Parti al
Settl enent.®

The record reflects that there is a reasonabl e nexus between
t he proposed BETG busi ness ventures in DSM the electric vehicle
i ndustry, and the electric generation industry, and the Conpany's
core busi ness.

The Departnent also finds that the Conpany's proposed
i nvestment of $45 million in BETG or approxi mately 4.3 percent
of the Conpany's total equity, represents a reasonable |evel of
i nvestment which is consistent with the public interest of
mai ntai ning the stable financial condition of a utility and
protecting the Conpany's ratepayers fromharns associated with

adverse 8§ 17A transactions.See Bay State 1.

The Departnent finds that the allocation nmethods proposed by
t he Conpany are sufficient to ensure that the Conpany's
ratepayers are insulated fromrisks associated with the BETG s
oper ati ons.

The Departnent finds that the allocation nmethodol ogy

6 As described in § III,suPra, al t hough the Parti al
Settl enent provides for later Departnent review of the Tax
Shari ng Agreenent, the RMLD Settl enent provides that RM.D
doeﬁ not oppose BECo's entering into a Tax Sharing Agreenent
with BETG
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for certain joint costs proposed in the Managenent Services
Agreenent is a reasonable nethod of allocating benefits and
[iabilities between the Conpany and BETG and is sufficient to
protect the Conpany's ratepayers. See Harbor El ectric Conpany &
Bost on Edi son Conpany D.P.U. 90-288 (1991).

The Departnent finds that the recordkeeping practices
described in the Partial Settlenent provide additional safeguards
to protect the Conpany's ratepayers from subsidi zing the
operations of BETG and is consistent with the concerns addressed

in Bay State Il in that regard.

The Department finds that the special conditions that
require BECo to notify the Departnent, the Attorney General and
CONUG of (1) any proposed transfer of existing BECo generation,
ownership interests in generation, or power purchase contracts
fromBECo to BETG and (2) non-utility generator power sales by
BETG to BECo, are reasonable and consistent with both the scope
of reviewin this case and the public interest.

The Departnent finds that the requirenent that, in the
absence of prior witten approval by the Departnent under its
statutory or regulatory provisions, the Conpany will not make any
purchases from BETG i n excess of $100, 000, or purchases of goods
and services from BETG which are now utility operations, is
reasonabl e and consistent with both the scope of reviewin this
case and the public interest.

The Departnment finds that it is consistent with the public
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interest to defer for consideration in a general rate proceeding,
t he i ssue of conpensation by BETG to BECo for any experienced
BECo enpl oyee who transfers to BETG or who spends a majority of
his or her tine during a year on BETG natters.

Based on the foregoing, the Departnent finds that the
provi sions of the Settlements are consistent w th Departnent
standard of review and with the ternms that woul d have been
approved by the Departnent in the absence of the Settl enents.

The Departnent, therefore, finds that it is consistent with
the public interest for BECo to organi ze and invest in BETG and
to execute the Management Services Agreenent, notw t hstandi ng the
continuation of this docket to address the Tax Sharing Agreenent.
Accordi ngly, the Departnent approves the RMLD Settl enent and the
Partial Settlenent.

I n accordance with the terns of the Settlenments, our
acceptance of the Settlenents does not constitute a determ nation
as to the nerits of any allegations, contentions, or argunents
made in this investigation

VI. ORDER

Accordingly, after due notice, public hearing, and
consideration, it is
ORDERED That the Settlenent, filed by Boston Edi son
Conmpany and t he Readi ng Muni ci pal Light Departnent, as anmended on
June 3, 1993, be and hereby is approved; and it is
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FURTHER ORDERED That the Partial Settlenent, filed by

Bost on Edi son Conpany, the Attorney General of the Comonwealt h,
and the Coalition of Non-Utility CGenerators, as anended on
June 3, 1993, be and hereby is approved; and it is

FURTHER ORDERED That the petition for approval of the Tax

Sharing Agreenent will be addressed in a future decision by the
Departnent in this docket, on a schedule to be determ ned by the
parties and the Departmnent.

By order of the Departnent,
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VIT. CONCURRI NG OPI NI ON OF COW SSI ONER BARBARA KATES- GARNI CK

| amwiting a concurring opinion on the approval of the
Settlements on the petition of Boston Edi son Conpany for approval
to invest up to $45 mllion in a wholly-owned subsidiary to be
known as Boston Energy Technol ogy G oup, Inc. ("BETG'). Although
| do not oppose the Conpany's petition to invest in this
subsidiary, | do believe that ny fell ow Comm ssioners have | ost
an opportunity to establish clear guidelines for this type of
diversification in what is essentially a case of first
i npr essi on.

Al t hough the majority has done nore than sinply stanp BECo' s
petition "approved”, they have made only a mininumeffort to
establish standards for a proposed Section 17A investnent in a
subsidiary. Essentially, the majority sets forth the m ni num
questions that must be asked when a utility proposes to invest in
a subsidiary (Order at 14). | would have preferred that this
Conmi ssion avail itself of the opportunity to adjudicate this
case in atinmely manner, to consider briefs, and to articulate
cl ear standards on the issue of utility investnent in unregul ated
subsidiaries. M concurrence is based on ny continuing interest
in seeing that the Departnent provide clear statenents on both
process and substance to the conmmunity it regul ates. See

Canbridge Electric Light Conpany D.P. U 92-250 (1993)

(Conmi ssi oner Kates-Garnick, concurring);Fitchburg Gas and

Electric Light Conpany D.P.U 92-181 (1992) (Conm ssioner Kates-
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Gar ni ck, dissenting); Letter From Conmi ssioner Kates-Garnick to
Janmes P. Finglas of AT&T Conmuni cations of New Engl and, I nc.
Novenber 25, 1992, concerning Departnent's approval of "900"
t el ephone service).

My fellow Commi ssioners indicate that the three factors that
nmust be considered in cases of this type are consistent with the

standard of review articulated imBay State Il. However, these

"factors" -- (1) the nexus between the proposed subsidiary and a
conpany's core business; (2) a conpany's proposed investnent and
its total investnents in subsidiaries as a percentage of total
equity; and (3) the existence of a reasonable accounting system
to protect ratepayers from cross-subsidizations (Order at 14) --
essentially are a pared-down version of the factors applied in

Bay State Il. | find no fault with considering these three

factors, but | would include an expanded analysis of the entire
proposal rather than relying on the answers to only three
guestions. |If the Departnent had taken the tinme to establish
cl ear and conprehensive standards, conpanies planning to nmake
i nvestnents in subsidiaries in the future would have a rea
under standi ng of the Departnent's goals, concerns, and
expect ati ons.

Herein lies the significance of the Departnment's | ost
opportunity. As the electric utility market noves into the next
century, it is likely that opportunities for establishing

subsidiaries and entering new markets will increase. Qut of the
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Energy Policy Act of 1992 will come new opportunities in DSM and
power generation. Therefore, it is unfortunate that the

Comm ssion, based on a fully adjudi cated case, did not provide
the utility conmunity with clear-cut standards, but rather
accepted settlements, where intervenors and participants, in a

pi eceneal fashion, were able to address their very specific needs
and interests. | see it as the Departnent's obligation to define
broadly the public interest in such a case rather than to assent
to this rush to settl enent.

Wth respect to this case specifically, I do have severa
concerns. Although the Conpany indicated the |ikely areas of
BETG s activities in DSM electric generation services, and
el ectric vehicles, the proposals presented by BECo were unfornmed
and essentially potential activities. |In previous cases in which
t he Departnent approved investnents in subsidiariesBay State
I'l, Harbor Electric Conpany and Boston Edi son Conpany

D. P. U 90-288 (1991), andHarbor Electric Conpany and Boston

Edi son Conpany D.P.U. 90-288-A (1991), the planned investnment

activities were quite clear. Bay State Gas Conpany was proposing
to increase its investnent in two existing, functioning
subsidiaries, Ganite State and Northern Utilities, entities that
were subject to the jurisdiction of other regulatory authorities.
Har bor El ectric Conmpany was fornmed by BECo for a very specific
pur pose, that of supplying electric power required by the

Massachusetts Water Resources Authority's Deer |sland wastewater
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treatnment center. |In those cases, the Departnent had definite
know edge of the specific activities that it was approving. In
this case, for exanple, the nature of BECo's investnent regarding
DSM services is less certain, particularly as that market
attracts many new entrants. Thus, | believe that ratepayer
interests woul d have been better served if the Departnent took a
bit nore time to articulate standards and review BECo's entire

pr oposal .

Simlarly, I amnot certain how the Departnment reached its
conclusion that an investnent of $45 million in BETG which
represents 4.3 percent of BECo's total equity, "represents a
reasonabl e | evel of investment" (Order at 16). This finding
concerns nme in light of the investnents already made by BECo in
Har bor El ectric Conmpany and sone of the testinony presented in
this case. Again, we have |ost a real opportunity to establish
rat epayer safeguards relating to |level of investnment, an issue
that likely will occur in future cases. | consider this approval
to be anot her exanple of a case-by-case decision-mnmaki ng approach
to utility regulation rather than an approach of providing clear
gui delines on inportant issues that will occur in many future
cases.

I n approving the Settlenments, the Comm ssion only addressed
i ssues of concern to the intervenors and the Iimted participant.
One of the issues left unaddressed in this Oder relates to

foreign investnent. As the utility industry in this country
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continues to mature, foreign investnment opportunities will becone
nore appealing both for utility subsidiaries and for Exenpt
Whol esal e Generators. | would prefer to have addressed the
i mplications of foreign investnent on BECo ratepayers in this
Order. BECo's responses on the record concerning this subject
were quite vague (RR DPU-12). Ratepayer interests are not well -
served by declining to address an issue that prom ses to be of
i ncreasing inportance in the national debate.

Finally, | have sonme serious concerns regarding the
evol ution of the Settlenents presented in this case. Although
t he Conm ssion appropriately has indicated its displeasure with
the RMLD Settl enment and how t he Conpany and RMLD have resulted in
unnecessary efforts and costs (Order at 16, n.5), | believe that
the Partial Settlenent also may unnecessarily increase costs and
process. Specifically, the Partial Settlenment requires that BECo
must now come to the Departnent for approval of any purchases
from BETG i n excess of $100,000. Neither the Order nor the
Settlenments provide any rationale for setting this threshol d.
Again w thout addressing this issue in the Order, there is no way
to determ ne whether $100, 000 or any anount should trigger a
Departnent review. Here, we have |ost the opportunity to explore
nmechani sns that woul d protect ratepayers and, at the sane tine,
obvi ate the need for nore process.

More inportantly, the manner in which these Settlenents

occurred serves to reinforce ny view that the approval of the
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Settlenments by the mpjority is a pieceneal response to an

i mportant issue. The Departnent has not presented any standards
for this type of investnment and, in accepting these Settlenents,
has forfeited an opportunity to articulate its view. | have no
objections to settlenmentsper se, nor to the activities proposed
by BECo in this case. |, however, do object to nmy fellow

Comm ssioners' failure to seize an opportunity to provide a
reasoned analysis in a tinely fashion and their apparent
willingness to accede to pressure for settlement. Unlike a rate
case, where parties appropriate can fashion a settlenment within
the paraneters of clearly defined standards and guidelines, this
type of case is not appropriate for settlenent. In the Iong run,
such an approach to deci sion-nmaki ng cannot serve the public

i nterest.

Respectful ly,

Bar bara Kat es- Gar ni ck
Conm ssi oner



